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PRESENTATION	OVERVIEW	
•  Some	CCMA	stats	on	health	disputes		
•  Employment	Equity	Act:	secZon	15(1)	&	(2)(d)(ii)	
•  Why	we	miss	what	we	do	
•  Code	of	Good	PracZce	on	the	Employment	of	
People	with	DisabiliZes:	secZon	11.1	–	11.5	

•  How	and	when	it	goes	wrong:	
– Labour	Court:	Marsland	v	New	Way	Engineering	
– Labour	Court:	Smith	v	Kit	Kat	Group	
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CCMA	StaZsZcs	2016	/	2017	
•  745	disputes	every	working	day	
•  22	offices	across	9	provinces	
•  77%	unfair	dismissal;	9%	unfair	labour	pracZce	
•  75%	of	all	cases	referred	get	se3led	
•  26%	more	based	on	Employment	Equity	Act	
•  0.5%	more	on	Basic	CondiZons	of	Employment	Act	
•  6.8	disputes	se3led	at	conciliaZon	
•  60	days	to	arbitraZon	
•  Caseload	increase:	

–  1997	/	1998										67,312	
–  2014/	2015									171,854		
–  2016	/	2017								188,449	

	
CCMA	Annual	Report	2016/2017	p	37	-	38	



CCMA	2016	/	2017	Sector	Stats	
•  Cases	/	Disputes	by	sector:	

–  Business	and	professional	Services	24%	
–  Retail	12%	
–  Safety	Security	(Private)	11%	
– DomesZc	8%	
–  Building	ConstrucZon	8%	
–  Food	Beverage	(Manufacturing)	4%	
– Agriculture	4%	
– Mining	4%	(a	1%	drop	from	previous	financial	year)	

CCMA	Annual	Report	2016/2017	p	37	



CCMA	Averages:	Employer	v	Employee	
•  1/3	of	CCMA	arbitraZons	are	judgments	in	default	against	
employers	=	the	employer	didn’t	come	to	contest	it	

•  When	employers	do	contest,	staZsZcs	favour	employers	–	
67%	employer	v	34%	employee	(with/without	
representaZon)	

•  When	only	the	employee	is	represented,	staZsZcs	favour	
employees	a	li3le	-	64%	employer	v	36%	employee	

•  When	only	the	employer	is	represented,	staZsZcs	favour	
employers	more	-	79%	employer	v	21%	employee		

•  With	dismissals	that	are	unfair	64%	of	them	are	both	
procedurally	as	well	as	substanZvely	unfair	

•  Why	do	only	2/3	of	employers	who	contest	succeed,	as	in	
Europe	80%	do?	-	“they	failed	to	learn	from	their	mistakes”.	

Conflict	Reigns	in	the	Workplace.	B	Terblanche.	Mail	&	Guardian	24	February	2012.	h3p://mg.co.za/arZcle/2012-02-24-
conflictreigns-in-the-workplace	



Performance	2014	/	2015	
CCMA	2014	/	2015	figures	–	
•  One	of	busiest	dispute	resoluZon	forums	in	world	
•  Received	171,854	referrals	in	2016	
•  Performed	59,268	con-arbs	(about	237	per	day)	
•  Performed	a	total	of	127,997	conciliaZons,	
including	con-arbs	(about	512	per	day)	

•  Performed	43,975	arbitraZons	(about	176	per	day)	
•  CerZfied	5,423	CCMA	awards	in	2016	
	
h3ps://www.werksmans.com/keep-informed/our-publicaZons/case-summaries/labour-law/new-labour-
judgement-confirms-that-the-ccma-has-teeth/	



Health	Disputes:	CCMA	2008	
•  Conduct																																																									469			62.1%	
•  Capacity	(as	at	2008)																																				80			10.6%	

–  Incapacity	-	Poor	Performance:					69	
–  Incapacity	-	Ill-health	or	Injury:				11	

•  Retrenchment	(OperaZonal	Reqs)													73						9.6%	
•  ConstrucZve	Dismissal																																	18						2.4%	
•  DiscriminaZon																																																		2						0.3%	
•  ExpiraZon	of	contract																																			12						1.6%	
•  Dismissal	disputed																																									29						3.8%	
•  No	reason	stated																																												72					9.5%	
	
Macun	I,	Lopes	D,	Benjamin	P	“An	Analysis	of	CCMA	Awards”	(Development	Policy	Research	Unit	Working	
Paper	08/134	2008)	at	page	26	
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Overconfidence 

Over-estimating decision-making ability = risky choices 
Problem: predicting the future based on uncertainties in 

the present 
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Confirmation Bias 

A tendency to search for / focus on / remember information in a 
way that confirms existing preconceptions 
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Availability / Recency Bias 

A tendency to overestimate the likelihood of events that have a 
greater "availability" in memory, or how recent the memory is, or 
how unusual or emotionally charged it was 
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Anchoring Bias 

A tendency to rely too heavily on one piece of information (usually 
the first information acquired) and act on it 
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Familiarity Bias 

When the present situation looks similar to a previous one, the 
tendency to regress to the state of mind of the last situation 
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Dunning - Kreuger Bias 

•  Tendency to not recognize ones own ignorance / inability 

•  Arises from not having the training / knowledge / skills to be 
able to identify own competencies and incompetencies 

•  ‘Not Knowing that You Don’t Know’:  



Employment	Equity	Act	No	55	of	1998	
AffirmaZve	AcZon	Measures	
15(1)		AffirmaZve	acZon	measures	are	measures	designed	

to	ensure	that	suitably	qualified	people	from	
designated	groups	have	equal	employment	
opportuniZes	and	are	equitably	represented	in	all	
occupaZonal	categories	and	levels	in	the	workforce	
of	a	designated	employer.	

15(2)		AffirmaZve	acZon	measures	implemented	by	a	
designated	employer	must	include-	
(d)	Subject	to	subsecZon	(3),	measures	to-	

(i)  …	
(ii)  retain	and	develop	people	from	designated	

groups	...	 14	



Retaining-	Code	of	Good	Prac/ce:	Disability	
11  RETAINING	PERSONS	WITH	DISABILITIES	
		
11.1		Employees	who	become	disabled	during	

employment	should,	where	reasonable	be	re-
integrated	into	work.	Employers	should	seek	to	
minimize	the	impact	of	the	disability	on	
employees.	

11.2		If	an	employee	becomes	disabled,	the	employer	
should	consult	the	employee	to	assess	if	the	
disability	can	be	reasonably	accommodated.		

15	



Marsland	v	New	Way	
Engineering	

ConstrucZve	Dismissal	
AutomaZcally	Unfair	Dismissal	–	

mental	illness	
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Nervous	Breakdown	
•  In	December	2001,	whilst	on	leave,	he	had	a	nervous	breakdown	
•  Wife	ler	arer	24-yr	marriage	during	Christmas	holiday	in	KZN	
•  Although	no	personal	recollecZon,	arer	receiving	a	le3er	from	ex-

wife,	he	must	have	packed	his	belongings	and	drove	to	Joburg	
•  On	28	December	2001	he	was	found	in	his	motor	car	by	his	sister	
•  Sister	got	medical	assistance	–	was	hospitalised	to	27	January	2002	
•  During	stay	in	hospital	was	heavily	medicated	
•  Doctors	advised	he	had	a	complete	breakdown:	anxiety	&	depression	
•  On	day	scheduled	to	return	to	work	from	leave,	sister	telephoned	

and	noZfied	he	had	had	a	nervous	breakdown	was	hospitalised		
•  Manager	inquired	if	there	was	anything	he	could	do	for	him	/	family	
•  Later	Manager’s	son	and	another	employee	visited	him	in	hospital	
•  On	leaving	hospital,	maintenance	meds	and	regular	visits	to	his	

Psychiatrist.	 17	



Exclusion	
•  IniZally	was	treated	with	sympathy	and	understanding	
•  This	changed	to	being	treated	“like	I	had	a	contagious	
disease”.	

•  Manager	made	crude	remarks	concerning	ex-wife:	”forget	
about	the	b****h",	"find	yourself	a	s**t	and	get	over	it",	
"let	us	organise	that	and	go	and	sort	this	b*****d	...”	

•  Was	excluded	from	things	done	in	past,	given	menial	tasks	
•  Was	told	he	needed	a	break	–	visit	distant	customers		
•  Was	excluded	from	decision-making	previously	involved	in	
•  Was	instructed	to	not	a3end	sales	/	producZon	meeZngs	
•  When	he	asked	why,	was	told	it	did	not	concern	him	
•  Was	excluded	from	arranging	a	product	conference	 18	



Inability	to	Access	Workplace	or	Work	
•  WorkstaZon	and	belongings	had	all	been	moved	and	
placed	on	a	desk	

•  Was	never	given	the	key	to	his	filing	cabinet	-	remained	
locked	

•  RecepZonist	told	him	he	was	not	allowed	to	receive	any	
sales	calls	and	that	all	his	calls	were	to	be	recorded	

•  Management	did	not	want	to	"waste	/me	and	money	on	
[him]”	

•  He	did	not	know	how	he	was	going	to	work	-	he	was	
prevented	from	doing	the	work	that	he	was	supposed	to	
perform:	he	was	trying	to	look	busy	doing	nothing.		

•  Whenever	he	inquired	what	he	should	do,	he	was	told	to	
get	on	with	it	and	get	busy	

19	



Verbal	Abuse	
•  Was	asked	if	he	had	permission	to	a3end	his	monthly	
consultaZon	with	his	psychiatrist,	to	take	place	that	day	

•  He	said	he	had	not	had	Zme	to	obtained	permission	yet	
•  Was	sworn	at:	he	was	talking	"f***ing	bull**it"	and	that	he	
was	a	"c**t	head",	a	"f***ing	liar",	and	a	"f***ing	c**t”		

•  Was	told	he	"despised"	him,	he	"hated"	him,	that	if	he	ever	
saw	him	talking	on	his	cell	phone	again	he	would	"smash	
it"	and	he	would	"smash"	his		"f***ing	c**t"	of	a	face	

•  An	employee	was	told	to	"sort	this	fucking	c**t	head	out"		
•  An	employee	was	asked	if	"this	f***ing	bastard”	had	
spoken	to	him	about	his	doctor's	appointment	

•  On	his	appeal	he	was	called	"a	f***ing	b****rd",	"a	c**t	
head"	and	"a	piece	of	s**it”	

20	



Was	‘AutomaZcally	Unfair’	Dismissal	
Proved?	

•  the	quesZon	to	be	answered	is,	was,	the	applicant	's	
mental	health	problems	and	later	the	excercising	of	his	
rights	in	terms	of	the	Act	the	dominant	or	principal	reason	
that	caused	the	respondent	to	discriminate	against	him,	
such	discriminaZon	causing	an	intolerable	working	
environment	such	that	the	applicant	was	forced	to	
terminate	the	employment	contract?	

•  If	the	applicant's	mental	health	problems	and	the	
exercising	of	his	rights	under	the	Act	were	not	the	
dominant	or	principal	reasons	that	caused	the	respondent	
to	discriminate	against	him,	did	they	play	a	significant	role	
in	causing	the	respondent	to	discriminate	against	the	
applicant?	

21	



•  “In	my	view,	the	conduct	of	the	respondent	towards	the	
applicant	as	set	out	above,	amounted	to	unfair	
discrimina/on	against	the	applicant,	on	the	grounds	of	his	
mental	illness.	The	discriminatory	conduct	did	not	end	
there.”	

•  “This	discrimina/on	against	the	applicant	had	the	effect	of	
making	his	working	environment	intolerable,	such	that	he	
was	forced	to	leave	the	respondent's	employ.”	

•  “The	respondent's	discriminatory	conduct	towards	the	
applicant	was	directly	related	to	the	fact	that	the	applicant	
suffered	mental	health	problems.”	
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Smith	v	Kit	Kat	Group	

23	

Disability	DiscriminaZon	
	

Failure	to	permit	medically	recommended	
return	to	work	

	



Return	to	Work	Principles	
Smith	v	Kit	Kat	Group	(Pty)	Ltd		
(JS787/14)	[2016]	ZALCJHB	362;	[2016]	12	BLLR	1239	
(LC)	(23	September	2016)	
[1] 	I	am	sZll	surprised	how	oren	employers	can	be	

short	sighted	where	it	comes	to	personal	
circumstances	of	their	employees.	The	
employment	relaZonship,	in	the	modern	
consZtuZonal	era,	is	akin	to	a	marriage,	and	as	an	
employer	one	has	to	ask	yourself	how	you	would	
treat	your	spouse	in	the	case	of	personal	tragedy,	
and	then	act	accordingly.		

24	



[2]	“…	Applicant	brought	a	claim	to	the	Labour	Court	
in	terms	of	Sec/on	10	of	the	Employment	Equity	
Act	(‘the	EEA’)1	....	is	founded	on	conduct	…	the	
applicant	contends	is	discriminatory	because	it	is	
based	on	his	disability	which	resulted	from	a	
personal	tragedy.”		

[6]	“The	applicant	…	had	a	wealth	of	experience	in	the	
procurement,	stock	and	then	resale	of	non-food	
consumer	products.	[He]	was	employed	as	the	
general	manager	–	non-food,	at	the	respondent.”		

[7]	“The	applicant	was	sta/oned	at	the	respondent’s	
head	office	which	was	in	Pretoria	West.”		
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Cause	of	Impairment	&	Effect		
[10] 	“Applicant	acempted	suicide	…	by	placing	a	firearm	in	his	

mouth	and	pulling	the	trigger.	The	acempt	was	fortunately	
unsuccessful,	but	it	led	[him]	severely	injured	and	his	face	
disfigured.	…	was	hospitalized,	and	spent	some	/me	in	
hospital	…	underwent	some	facial	reconstruc/on	surgery.	
[He]	suffered	no	other	physical	injuries	other	than	to	his	
face.”		

[11] 	“…	I	observed	the	applicant	when	he	tes/fied	in	Court.	The	
disfigurement	to	his	face	was	clearly	apparent,	but	was	not	
of	such	a	nature	so	as	to	ins/l	a	sense	of	involuntary	shock	
by	a	casual	observer.	He	also	spoke	slowly,	which	was	
laboured,	because	of	the	damage	to	his	mouth,	but	
fortunately	I	had	licle	difficulty	in	understanding	him.	
Overall,	however,	it	is	so	that	the	applicant	was	led	
permanently	physically	disabled	to	some	extent	…”	

26	



Intent	to	Return	to	Work	
[12]	“[The	employer	said	he]	could	come	back	to	work	as	

soon	as	[he]	was	ready	…	and	confirmed	that	as	soon	
as	[he]	had	recovered,	he	could	come	back	to	work.”		

[13]	“…	having	led	hospital,	he	was	able	to	do	all	the	
things	he	would	normally	be	able	to	do	prior	to	the	
tragedy.”		

[14]	“[He]	was	adamant	that	he	wanted	to	return	to	his	
normal	life	and	go	back	to	work	[and]	that	he	was	
good	at	his	work,	and	enjoyed	it,	and	it	was	
important	to	him.”		

[15]	“…	no	one	appeared	disgusted	or	uncomfortable	as	a	
result	of	his	appearance	and	speech	[and	the	
employer]	stated	that	she	had	no	par/cular	difficulty	
with	the	applicant’s	appearance.”		

	 27	



Was	the	DiscriminaZon	Fair?	
[57]	“Accordingly,	and	since	it	has	been	established	

that	discrimina/on	exists	in	casu	based	on	the	
applicant’s	disability,	the	respondent	had	the	
onus	to	prove	that	the	discrimina/on	was	fair.	
The	case	offered	by	the	respondent	in	this	regard	
appeared	to	be	founded	on	some	or	other	
jus/fica/on	defence	which,	as	said	in	SA	Airways,	
is	not	permiced.”		
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[58]			“The	[employer]	contended	that	because	of	his	speech	
impediment,	which	made	it	difficult	to	understand	[him],	[he]	
was	not	able	to	‘fully’	do	his	job.	[but	if]	…	the	[employer]	
concerns	…	[were]	jus/fied,	[it]	presented	no	evidence	and	
conducted	no	process	to	jus/fy	or	…	substan/ate	[this].		
	What	the	[employer]	needed	to	do	was	to	have	conducted	a	
proper	incapacity	inves/ga/on	into	what	consequences	this	
speech	impediment	would	have	on	[his]	ability	to	discharge	his	
du/es.		
	The	[employer]	needed	to	properly	and	objec/vely	assess	to	
what	extent	[his]	ability	to	interact	with	fellow	employees	or	
suppliers	was	impacted	upon	([he]	had	licle	dealings	with	
customers).	…	and	if	there	was	an	impact,	it	needed	to	be	
explored	how	[he]	could	possibly	be	accommodated.		
	But	what	the	[employer]	did	was	to	simply	assume	that	
disability	automa/cally	equates	to	incapacity,	which	is	not	so.”	

29	



Does	‘Disability’	=	‘Incapacity’?	
[58] 	As	the	Court	said	in	the	Standard	Bank	decision:	

	‘Disability	is	not	synonymous	with	incapacity.	An	
employee	is	incapacitated	if	the	employer	cannot	
accommodate	her	or	if	she	refuses	an	offer	of	
reasonable	accommoda/on.	Dismissing	an	
employee	who	is	incapacitated	in	those	
circumstances	is	fair	but	dismissing	an	employee	
who	is	disabled	but	not	incapacitated	is	unfair.’		

[59]		“The	issue	of	accommoda/on	and	consul/ng	the	
employee	about	it,	is	in	fact	a	cri/cal	component	
where	it	comes	to	deciding	whether	discrimina/on	
based	on	a	disability	could	be	considered	to	be	fair.		
	This	is	evident	from	the	Code	…	[paras	6.1	and	6.6]”	
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Need	to	Look	for	Ways	to	Accommodate	
[61]		”The	point	is	that	the	respondent	did	absolutely	nothing	where	

it	came	to	exploring	with	the	applicant,	if	accep/ng	that	his	
disability	impacted	on	his	abili/es,	could	be	accommodated.		
	Such	an	exercise	was	essen/al	for	any	discrimina/on	against	
the	applicant	to	be	considered	fair.	In	[the]		Standard	Bank	
[decision],	it	was	held:		
	‘The	search	for	accommoda/on	is	a	mul/-party	enquiry.	
Although	the	principal	responsibility	for	conduc/ng	the	enquiry	
rests	with	the	employer,	at	the	very	least	the	employer	must	
confer	with	the	disabled	employee,	her	trade	union	or	
workplace	representa/ve	...	
	To	the	extent	that	the	employer	needs	informa/on	that	it	does	
not	have,	such	as	medical	reports,	it	must	also	consult	with	
medical	or	other	experts	and	possibly	other	employees.	
Disregarding	medical	advice	to	accommodate	an	employee	is	
discrimina/on.”			
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UnjusZfiable	Hardship	Analysis	-	1		
[62]		“The	next	issue	to	consider	is	whether	there	would	

there	be	unjus/fiable	hardship	on	the	respondent	to	
allow	the	applicant	to	return	to	work.	This	
considera/on	is	also	reflected	in	the	Code.”		

[63]	“I	cannot	accept	that	accommoda/ng	[him]	would	
cons/tute	unjus/fiable	hardship	for	the	respondent,	
especially	considering	the	approach	adopted	[him],	
being	that	he	is	fit	for	normal	work.	What	possible	
hardship	can	the	[employer]	suffer	by	just	allowing	
[him]	to	prove	this,	in	him	simply	returning	to	his	
normal	du/es?	Also,	and	considering	that	no	one	had	
been	appointed	in	[his]	posi/on,	there	simply	could	
be	no	disrup/on	in	the	[employer’s]	business	if	[he]	
was	allowed	to	work.”		
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UnjusZfiable	Hardship	Analysis	-	2	
[65]		”The	[employer	claimed]	…	hardship	based	on	[his]	facial	

features	[in]	that	it	trauma/zed	…	fellow	employees	
[but]	…	the	[employer’s	own]	witnesses	…	stated	that	
they	had	no	concerns	about	[his]	facial	features.	It	
remains	a	complete	mystery	to	me	why	the	[employer]	…	
would	describe	the	applicant	as	‘cosme/cally	
unacceptable’.	I	[find	this]	appalling.	To	…	exclude	…	
because	of	how	he	looked,	[when]	not	employed	as	a	
runway	model	for	a	fashion	house,	is	simply	inexplicable.	
…	reliance	…	on	the	concept	of	[him]	being	‘cosme/cally	
unacceptable’	[is]	patently	unfair.”		

[66]		”…	the	[employer]	had	a	duty	to	accommodate	[him],	
where	it	believed	that	his	disability	would	impact	on	his	
ability	to	do	his	normal	work.	It	failed	to	discharge	this	…	
the	[employer]	ac/vely	sought	to	encourage	[him]	to	
leave	…	sugges/ng	that	he	make	a	disability	claim,	and	
…	saying	that	…	he	was	not	able	to	work	and	he	was	
wished	well	for	his	future.”		 33	



If	arer	RTW	there	is	an	Inability	to	Perform	
[64]	 	If,	…	[he]	is	then	[unable]	to	perform	…	the	[employer]	could	

[follow]	incapacity	proceedings	under	the	LRA,	and	if	needs	be,	
then	terminate	his	services.	[This]	would	allow	[him]	to	be	
effecZvely	accommodated,	with	very	li3le	downside	for	the	
[employer].	There	can	be	no	unjusZfiable	hardship	…	in	this.	
In	[the]	Standard	Bank	[case]	the	Court	held:	
‘Unjus/fiable	hardship	means	'[m]ore	than	mere	negligible	
effort'.	Just	as	the	no/on	of	reasonable	accommoda/on	imports	
a	propor/onality	test,	so	too	does	the	concept	of	unjus/fiable	
hardship.	Some	hardship	is	envisaged.	A	minor	interference	or	
inconvenience	does	not	come	close	to	mee/ng	the	threshold	
but	a	substan/al	interference	with	the	rights	of	others	does.	’		
This	balancing	of	hardships	(proporZonality)	equally	convinces	
me	that	what	happened	…	cannot	be	considered	to	be	fair.		
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Was	there	Unfair	DiscriminaZon?	
[70]		In	all	of	the	above	circumstances,	the	discriminaZon	

by	the	respondent	against	the	applicant	would	
resort	comfortably	within	the	realm	of	what	can	be	
described	to	be	unfair	discriminaZon.		
	I	am	thus	saZsfied	that	the	respondent,	by	refusing	
to	allow	the	applicant	to	return	to	work,	by	failing	to	
pay	him	despite	his	tender	of	services,	and	the	
manner	in	which	it	dealt	with	him	once	he	was	ready	
to	come	to	work,	all	of	which	was	based	on	his	
disabiliZes,	commi3ed	unfair	discriminaZon	against	
the	applicant.	
	As	such,	the	applicant	is	enZtled	to	relief,	which	I	will	
turn	to	next.		
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Was	Dismissal	Connected	with	the	Unfair	
DiscriminaZon	

[77]		Where	the	unfair	discriminaZon	is	connected	with	a	
terminaZon	of	employment,	there	is	also	a	puniZve	
component	to	an	award	of	compensaZon	that	needs	to	
be	considered.	In	Chemical	Energy	Paper	Prin/ng	Wood	
and	Allied	Workers	Union	and	Another	v	Glass	and	
Aluminium	2000	CC	the	Court	specifically	dealt	with	the	
issue	of	the	award	of	compensaZon	in	the	case	of	an	
automaZc	unfair	dismissal	in	terms	of	SecZon	187	of	the	
LRA	and	said	the	following:		
	‘It	is	a	dismissal	that	undermines	the	fundamental	values	
that	the	labour	rela/ons	community	in	our	country	
depends	on	to	regulate	its	very	existence.	Accordingly	
such	a	dismissal	deserves	to	be	dealt	with	in	a	manner	
that	gives	due	weight	to	the	seriousness	of	the	
unfairness	to	which	the	employee	so	dismissed	has	been	
subjected.		
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Labour	Court	Court	Award	
•  24	months	salary	(as	for	an	‘automaZcally	unfair’	
dismissal)	

•  6	months	salary	(as	a	‘solaZum’)	
•  Total	money	award	of	R1	540	199.40	
•  Costs	in	favour	of	the	employee		



Thank	You	

Peter	Strasheim 
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